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The Legacy of Franz West

Who sits on the artist’s furniture rights?
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The Law and Its Ideas

Nou

by Daniel McClean

Introducrion
The ownership of arristic legacies is currently one of the most bitterly
contested verritories in the contemparary artworld. An artist's begacy
&n assume many forms, amoag them control over the artis'’s works
and archive, 25 well a5 control over che artist’s intellsctual property
rights {including copyright, moeal righes of authorship) and che
authority to suthenticate arsworks. At stake is the question of who
has the right to speak in the name of the artist, and more aften than
not tosell their work when he or she is no longer zround.

When an anist dies, ownership of some or all of the arist’s legacy
righis {which can be valuable) may be foughe over by different fac-
tians, indluding by family members and rival foundations. Amist-
begacy wars tend to arise when an ariist fails o plan properly during
his or her liferime 35 to what should happen o their legacy post
mortem. Unsurprisingly, perhups, these wars oceur with consider-
abbe regularity in the artwarld, a5 artested by spectacular dispures
involving the legacies of the artists Albereo Giacomertl, Donald Jiedd
and Lygis Clark.

The [Nspure
Gagosian Gallery has recently become embroiled in 2 highly public
legacy dispate between the Vienna-based nonprofit Archiv Franz West
{created in 2ou) and the Fraez West Privatstifiung, or Foandation
{crested En 206z). The dispute regands who controls the right to post-
humeusly reproduce and distribate copies of furnimre designs
ereated by the highly inflaential Austrian arist when e was alive
(Wese died in 2o12). Since his death, individual examples of West's
Furninare have sold at auction for in excess of £20,000,

The Archiv Franz West claims b0 be the cxclusive licensee of copy-
right in Frane West's farniture designs and is cherefore entitled 1o
control their pasthumoes reproduction and sale. However, the Franz
West Foundation also maintains that it controbs thess rights and has
posthumsously Fabricated West's furniture works in its Vienma studio
since 2014,

In Sepeember 2005, the Archiv sought 1o obtain 2 emporary res-
training order in the Mew York Southern Districy Coure preventing
Gagosian from exhibiting a selection of Franz West furniture post-
humawsly produced by the Foundarion and eonsigned o it by the
Foundatian for sale. The dispuated farniture is currently feamared in
the Gagosian exhibition Franz Were: Mibelrkwlpmen Furniture Werks
{uneil 7 Movember at the gallery’s g7 Madison Avenue address) and
includes the celebrared Artinr’s Chares — minimal dining chairs whese
seats and backs are made from canvas bacquered in monochirome hucs.

The Archiv Franz West claimed im the New York proceedings thax
the reproduced farniture infringed the copyright on West's furni-
ture designs: thar it exclusively helds, and thas these were therefore
unauthorised versions of West's work. It argued thar the furnituse

Gagessian ‘plans to sell is an unaushorized - ssentially, an imitation
- version of West's work” and one that is ‘not disclosed 1o pocencial
buyers. The distribution of unsuthorized oopies of West's work will
lead ta confusion among art buvers and collectors and reductian in
theconfidence of are market partici pants a5 i whether works by West
being offered are genuine, which confusion is very likely to spill over
to all works of West therehy damaging the artistic and commercial
vahue of West's work generally"

O 10 Sepeember 2015, the New York court rejected the Archin's
motion and declined to issue the temporary restraining order it had
soughs, thereby enabling Gagosian's exhibition 1o proceed. Despite
the Achiv’s sethack, the cse remains open according to reponts, which
means that the litigarion could resume after the exhibition closes.

I is mot chear whao owns the rights to the comtested Frans Wess
frndrure designs. In its favour, the Archiv apparently points to two
written and executed copyright licence agreements that Franz West
entered indo with the Archiv in 200, It also poinss w a declirarion
issued by the Commenrcial Courr of Vienna in Apeil 2015 apparently
upholding its rights to contain Franz Wess furniture designs,

By contrast, the Foundation and Gagosian, in their defence in the
New York court proceedings, maintain that Franz West nuflified the
201 licence agreements with the Archiv and thereafter transferned
the rights to the Foundation before he died in 2012, Complicating
thee siruaion is the angalng (since zou3) dispute berween the estate of
Franz West and the Foundation in the Vienma civil courts. The heirs of
Franz West allege thas the arvist lacked the required mental capacity
wo form the Foundation, just days before his death, as he was in severe
pain at the time &5 1 consequence of a debilitaring illness.

$o far, the Archiv appears vo have been unsuceessfal in its atsempe
to enforce its asserved copyrights in foceign jurisdictions. In parde-
ular, the Archiv failed in August zo1s in the Swiss cowrts to enfoece an
injunction against the Swiss am dealer Eva Presenhuber to prevent the
exhibition of Wesr's furniture works [consigned by the Foundatian)
on hier Zilsich gallery premises.

Cenclurian
The dispute besween the Archiv Franz Wiest, the Franz West Foun-
darion and Gagesian Gallery reveals the value thas am artist's ineellec-
tual property rights can assume after the artist’s death. As the dispute
sherws, such control can help 1o determine not oaly how an artist’s
work is posthimously publicised (for example, in books, magazines,
posters and postcards)but how the wark itself is reiterared and recre-
ated over time, asseen, for example, in pesthumously creaced editions
and design works. Given that copyright in % countrics, inclisding
im Austria, currently lasts for the liferime of the amdst plus 7o years,
wheoever awns the rights to Franz West's furniture designs will have
long period of time in which tositen them.
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